
HATTER OF: CMI C o r p o r a t i o n  

DIGEST: 

1. 

2. 

3 .  

Agency's r e q u e s t s  for t h r e e  b e s t  and f i n a l  
o f f e r s  d i d  n o t  a u t o m a t i c a l l y  e s t a b l i s h  a n  
a u c t i o n  s i t u a t i o n  since t h e  m u l t i p l e  b e s t  
and f i n a l  o f f e r s  were r e q u i r e d  by t h e  
r e c e i p t  of c o n t i n g e n t  o f f e r s  and t h e  
a g e n c y ' s  d e t e r m i n a t i o n  t h a t  s e v e r a l  so l ic i -  
t a t i o n  r e q u i r e m e n t s ,  which were i n h i b i t i n g  
the c o m p e t i t i o n ,  were n o t  e s s e n t i a l  to  i ts  
minimum needs.  

Where a s o l i c i t a t i o n  r e s e r v e d  t o  t h e  agency 
t h e  r i g h t  t o  d e l a y  d e l i v e r y  w i t h o u t  cost  for  
a s p e c i f i e d  p e r i o d  of time, b e s t  and f i n a l  
offer which i n c l u d e d  a prompt d e l i v e r y  d i s -  
c o u n t  was p r o p e r l y  e v a l u a t e d  w i t h o u t  cons id -  
e r a t i o n  of t h e  d i s c o u n t  since a t  t h a t  time 
d e l a y s '  i n  d e l i v e r y  appea red  p robab le .  

Agency d i d  n o t  ac t  u n r e a s o n a b l y  i n  s u b s t a n -  
t i a l l y  r e d u c i n g  t h e  amount of l i q u i d a t e d  
damages t h a t  c o u l d  be imposed where  t h e  
agency c o u l d  c o n c l u d e  t h a t  t h e  o r i g i n a l  pro-  
v i s i o n  was unnecessa ry  and ,  because it  c o u l d  
have r e s u l t e d  i n  a p o t e n t i a l  r i s k  exposure  
o f  3.5 t i m e s  t h e  contract  p r i c e ,  may have 
been u n e n f o r c e a b l e .  

CMI C o r p o r a t i o n  p r o t e s t s  t h e  r e q u e s t  for a t h i r d  round 
of best and f i n a l  o f f e r s  by t h e  Uni ted  S ta tes  Marine Corps  
under  request f o r  p r o p o s a l s  ( R F P )  N o .  M00027-82-R-0030 and 
t h e  s u b s e q u e n t  award of a cont rac t  to  IBM C o r p o r a t i o n .  
Marine Corps made its award a f t e r  r e c e i p t  and e v a l u a t i o n  of . 

~ t h e  t h i r d  b e s t  and f i n a l  o f f e r s .  The  RFP so l i c i t ed  o f f e r s  
to p r o v i d e  t h r e e  s y s t e m s  of IBM computer  equipment  t o  be 
i n s t a l l e d  i n  mobile vans  and dep loyed  t o  p r o v i d e  m i s s i o n  _. 
s u p p o r t  i n  combat env i ronmen t s .  CHI c o n t e n d s  t h e  agency 
conducted  an a u c t i o n  by r e p e a t e d l y  r e q u e s t i n g  subsequen t  
r o u n d s  o f  b e s t  and f i n a l  a f f e r s  a f t e r  r e v i s i n g  t h e  s p e c i E i -  
c a t i o n s  t o  accommodate t h e  c o n d i t i o n s  i n s i s t e d  upon by IBM 
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so a s  t o  p e r m i t  IBM's p r e v i o u s l y  un respons ive  p r o p o s a l s  t o  
become acceptable. CMI asserts t h e s e  a c t i o n s  e x h i b i t  bias 
in f a v o r  o f  IBM and bad f a i t h  by t h e  agency. 

The protest  is d e n i e d .  

There are s e v e r a l  RFP p r o v i s i o n s  a t  i s s u e  h e r e ,  among 
them b e i n g  t h e  p r o v i s i o n  f o r  l i q u i d a t e d  damages, t h e  de l iv -  
e r y  s c h e d u l e ,  t h e  r e q u i r e m e n t  f o r  c e r t a i n  manuals  and cer- 
t a i n  main tenance  p r o v i s i o n s .  

As o r i g i n a l l y  c o n c e i v e d ,  t h e  l i q u i d a t e d  damages p rov i -  
s i o n  was to  a p p l y  fo r  l a t e  d e l i v e r y  of each component 
( a b o u t  26 i n  e a c h  sys t em)  as  w e l l  as  t o  e a c h  sys t em i t s e l f ,  
b r i n g i n g  p o t e n t i a l  l i q u i d a t e d  damages t o  $ 1 4 , 0 0 0  per day  or 
a p o t e n t i a l  expense  i n  excess of  t h r e e  times t h e  c o n t r a c t  
va lue .  A s  d i s c u s s e d  belaw,  IBM took  e x c e p t i o n  to  t h i s  
l i a b i l i t y .  . 

The s o l i c i t a t i o n  a lso c o n t a i n e d  f i x e d  d e l i v e r y  d a t e s  
for each system. However, s i n c e  sys t ems  2 and 3 are to  be 
d e l i v e r e d  t o  a "van i n t e g r a t i o n "  c o n t r a c t o r  as  Government 
Furn i shed  Equipment, t h e  s o l i c i t a t i o n  c o n t a i n e d  a clause 
t h a t  p e r m i t t e d  t h e  Government t o  d e l a y  t h e  d e l i v e r y  f o r  
t h e s e  s y s t e m s  fo r  a p e r i o d  of u p  t o  120 d a y s  p rov ided  cer- 
t a i n  n o t i c e  r e q u i r e m e n t s  were m e t .  A t  t h e  t i m e  o f  r e c e i p t  
of t h e  t h i r d  round o f  b e s t  and f i n a l  o f f e r s ,  t h e  "van i n t e -  
g r a t i o n "  c o n t r a c t  had n o t  been awarded so t h a t  a d e l a y  i n  
t h e  need f o r  t h e  computer  equipment  was f o r e s e e a b l e .  

Four f i r m s  responded t o  a s y n o p s i s  f o r  t h e  r e q u i r e m e n t  
t h a t  appeared  i n  t h e  Commerce B u s i n e s s  D a i l y ,  b u t  o n l y  IBM 
and CMI s u b m i t t e d  p r o p o s a l s  on J u n e  1 0 ,  1982.  Each  o f f e r e d  
t h e  r e q u i r e d  IBM equipment  and e a c h  was found t o  be t e c h n i -  
c a l l y  a c c e p t a b l e  w i t h  r e s p e c t  t o  t h e  hardware. Each pro-  
p o s a l ,  however,  c o n t a i n e d  e x c e p t i o n s ,  c o n t i n g e n c i e s  and 
requests for  r e v i s i o n s .  A f t e r  d i s c u s s i o n s  w i t h  e a c h  
o f f e r o r ,  t h e  s p e c i f i c a t i o n s  were amended i n  minor respects 
and t h e  o f fe rors  were requested to  submi t  b e s t  and f i n a l  . 

' o f f e r s  by August 20. 
I 

I B M ' s  best  and f i n a l  o f f e r  contended  t h a t  t h e  sol ic i -  -. 

t a t i o n  p r o v i s i o n  imposing l i q u i d a t e d  damages o f  $1 ,000  p e r  
day  f o r  l a t e  sys t em d e l i v e r y  p l u s  $500 p e r  day  f o r  l a t e  
d e l i v e r y  o f  each component o r  i t e m  o f  s o f t w a r e  was p u n i t i v e  
because  i t  could amoun t  t o  $ 1 4 , 0 0 0  p e r  day and r e f l e c t e d  a 
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p o t e n t i a l  r i s k  exposure  o f  3.5 times t h e  contract  price. 
IBM asked  t h a t  t h e  l i q u i d a t e d  damages be l i m i t e d  t o  a t o t a l  
of $1,000 per day. IBM a lso  added a s e p a r a t e  one  t i m e  s u r -  
c h a r g e  f o r  a c c e p t i n g  t h e  $ 1 , 0 0 0  p e r  day l i q u i d a t e d  damage 
p r o v i s i o n ' ,  and a d d i t i o n a l  s u r c h a r g e s  t o  c o v e r  i ts  p o t e n t i a l  
l i a b i l i t y  a r i s i n g  from a s o l i c i t a t i o n  p r o v i s i o n  r e q u i r i n g  
t h e  c o n t r a c t o r  t o  ex tend  on a day  f o r  day  basis  t h e  90-day 
component main tenance  p e r i o d  and t h e  365-day cent ra l  
processor main tenance  p e r i o d  whenever a component or  t h e  
processor was i n o p e r a t i v e  f o r  8 c o n s e c u t i v e  h o u r s  or more 
than  10 h o u r s  i n  a 24-hour p e r i o d .  

CMI's f i r s t  b e s t  and f i n a l  o f f e r  took  no e x c e p t i o n  t o  
t h e  l i q u i d a t e d  damages p r o v i s i o n  b u t  d i d  n o t  i n c l u d e  a 
r e q u i r e d  c o n f i g u r a t i o n  cost  t a b l e  and a s p e c i f i c  l ist  of 
manuals. CMI also o f f e r e d  a "prompt d e l i v e r y  d i s c o u n t "  o f  
$63,157 each  from t h e  p r i c e  o f  sys t ems  2 and 3 i f  t h e  
agency a c c e p t e d  them on s c h e d u l e  w i t h o u t  e x e r c i s i n g  its 
r i g h t  under  t h e  p r o v i s i o n  t o  d e l a y  d e l i v e r y  f o r  t h e  maximum 
120 day p e r i o d ,  IBM's pr ice ,  i n c l u d i n g  its proposed  s u r -  
c h a r g e s ,  was lower t h a n  t h a t  o f  CNI whether  o r  n o t  CMI's 
proposed  prompt d e l i v e r y  d i s c o u n t  was c o n s i d e r e d ,  

proposed l i q u i d a t e d  damage p r o v i s i o n  was a c o n d i t i o n  and 
whether  CMI under s tood  t h a t  t h e  p r o v i s i o n  c o u l d  r e s u l t  i n  
l i q u i d a t e d  damages o f  $14,000 p e r  day. The agency 
r e a s s e s s e d  i t s  p o s i t i o n  and a l t h o u g h  t h e r e  was some d i s -  
agreement  w i t h i n  t h e  agency ,  it i s s u e d  a n  amendment l i m i t -  
i n g  t h e  l i q u i d a t e d  damages t o  $1,000 p e r  day. 

The agency s t a t e s  t h a t  it was u n c e r t a i n  whether  IBM's 

A second round o f  best and f i n a l  o f f e r s  was r e c e i v e d  
on August 27. Among o t h e r  t h i n g s ,  IBM a g a i n  proposed t h e  
s u r c h a r g e s  mentioned above and took  e x c e p t i o n  t o  a p rov i -  
s i o n  r e q u i r i n g  equipment  r e p l a c e m e n t  and r e p a i r  under  
c e r t a i n  c o n d i t i o n s .  CMI's b e s t  and f i n a l  o f f e r  took  no 
e x c e p t i o n s  b u t  i t  c o n t a i n e d  an  unpr i ced  c o n f i g u r a t i o n  cost  
t a b l e  and a g a i n  s t a t e d  t h a t  a l l  manuals no rma l ly  f u r n i s h e d  

, by IBM would be f u r n i s h e d .  CMI's prompt d e l i v e r y  d i s c o u n t  
was i n c r e a s e d  to  $68,421 e a c h  f o r  sys tems 2 and 3 .  

On September  29, t h e  c o n t r a c t i n g  o f f i c e r  recommended 
to  t h e  a g e n c y ' s  contracts r ev iew board t h a t  award be made 
t o  IBM whose e v a l u a t e d  p r i c e  w a s  lower than  t h a t  of CMI. 
T h i s  was so even  though f u l l  c o n s i d e r a t i o n  w a s  g i v e n  t o  
CMI's prompt d e l i v e r y  d i s c o u n t  and IBM's p r i c e  inc luded  
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the surcharges which were evaluated at the maximum of 12 
months because the agency could not determine whether 
these charges were meant to apply only during the 90-day 
period or the 1-year period. The review board rejected 
this recommendation because it felt that substantial 
agreement had not been reached and it ordered that the 
negotiations be reopened. The contracting officer, how- 
ever, then recommended that award be made to CMI on 
grounds that IBM's proposal was unacceptable because of 
its insistence on major changes while CMI's failure to 
provide the cost table and list of manuals was insignifi- 
cant. This recommendation was also rejected and the 
review board again ordered that negotiations be reopened 
with both parties. 

The contracting officer then issued an amendment on 
November 16 to supersede all previous amendments. This 
amendment listed the required manuals, eliminated the cost 
table requirement and retained the liquidated damages 
provision, maintenance response time and downtime credit 
provisions as previously modified and called for a third 
round of best and final offers by 2:OO pm, November 23. 

CMI and IBM submitted their offers on time and IBM's 
total price including surcharges for liquidated damages, 
maintenance response and downtime was $1,968,966. The 
specific amount of each of the surcharges was restricted 
from disclosure by IBM and the agency denied CMI's request 
for this information under the Freedom of Information Act. 
This information has, however, been provided to our Office 
and has been reviewed in connection with this decision. 

CMI's offer was: 

Hardware & Transportation $2,189,474 
Less: Prompt -&livery Discount 136,842 

$2,052,632 
Prompt Payment Discount (5%) 

/ Total 
102,632 

$1,950,000 

The contracting officer recommended that award be made to ~ -- 
CMI as the offeror with the lowest price. The review 
board, however, rejected this recommendation because @MI'S 
price would be low only if the prompt delivery discount 
could be taken and the agency's ability to take advantage 
of this discount was speculative. The board recognized 
that the prompt delivery discount had been evaluated in 
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CMI's p r e v i o u s  b e s t  and f i n a l  o f f e r s  b u t  p o i n t e d  o u t  t h a t  
CMI's p r i c e  had n o t  been l o w  even  when t h e  d i s c o u n t  was 
c o n s i d e r e d .  

CMI's o f f e r  w a s  t h e r e f o r e  e v a l u a t e d  by d i s r e g a r d i n g  
t h e  prompt d e l i v e r y  d i s c o u n t .  
was t h e n  a p p l i e d  t o  t h e  base p r i c e  f o r  hardware  and 
t r a n s p o r t a t i o n  w i t h  t h e  f o l l o w i n g  result :  

The prompt payment d i s c o u n t  

Hardware & T r a n s p o r t a t i o n  $2,189,474 
Less: Prompt Payment Di scoun t  ( 5 % )  109,474 

T o t a l  2,080,000 

Award was made t o  IBM a t  a n  e v a l u a t e d  price o f  $1,968,005, 
which was $961 less t h a n  I B M ' s  l a s t  o f f e r  because  a 
p o r t i o n  o f  t h e  s u r c h a r g e s  were pos tponed  u n t i l  FY 84.  

and a r b i t r a r y  a c t i o n  by t h e  agency ,  w e  p o i n t  o u t  t h a t  a 
showing of bad f a i t h  r e q u i r e s  u n d e n i a b l e  p roof  t h a t  t h e  
agency had a malicious and s p e c i f i c  i n t e n t  t o  i n j u r e  t h e  
par ty  a l l e g i n g  bad f a i t h .  Brad fo rd  N a t i o n a l  Cor o r a t i o n ,  

n o t  f i n d  a d i s c r e t i o n a r y  a c t i o n  t o  be b i a s e d  or  a r b i t r a r y  
if t h e  r e c o r d  i n d i c a t e s  a r e a s o n a b l e  b a s i s  f o r  s u c h  
a c t i o n .  D e c i s i o n  S c i e n c e s  C o r p o r a t i o n ,  B-183773, Septem- 
ber 21, 1976, 76-2 CPD 2-6-0. Thus, even  i f  i t  is assumed 
t h a t  t h e  agency had a b i a s  a g a i n s t  C M I ,  it m u s t  be shown 
t h a t  it was t r a n s l a t e d  i n t o  a c t i o n  which a f f e c t e d  C M I ' s  
c o m p e t i t i v e  p o s i t i o n .  - See  O p t i m u m  Systems,  I n c . ,  56 Comp. 
Gen. 934 ( 1 9 7 7 ) ,  77-2 CPD 165;  -- E a r t h  Envi ronmenta l  Con- 
s u l t a n t s ,  Inc . ,  B-204866, J a n u a r y  19 ,  -1$82 ;̂- 82-1 CPD $3. 

I n  o u r  view,  CMI h a s  n o t  s u b m i t t e d  e v i d e n c e  meet ing  

With respect t o  C M I ' s  a l l e g a t i o n s  o f  bad f a i t h ,  b i a s  

8-194789, March 1 0 ,  1980,  8Gi--cFEer83. F u r t h e r  ---f---r w e  w i  1 

t h e  heavy burden  o f  p roof  imposed on any  p a r t y  a l l e g i n g  
bad f a i t h ,  b i a s  or a r b i t r a r y  a c t i o n  by a n  agency.  CMI's 
a l l e g a t i o n s  are based  p r i m a r i l y  on t h e  f a c t  t h a t  t h e  
agency r e q u e s t e d  t h r e e  rounds  of b e s t  and f i n a l  o f f e r s  and 
t h e  a g e n c y ' s  r e l a x a t i o n  o f  t h e  s p e c i f i c a t i o n s  which CMI 
views a s  unwarranted  compromises o f  t h e  a g e n c y ' s  minimum , 
needs  i n  o r d e r  t o  accommodate IBM. The r e c o r d ,  however,  
s u p p o r t s  t h e  a g e n c y ' s  e x p l a n a t i o n  t h a t  t h e  m u l t i p l e  b e s t  
and f i n a l  o f f e r s  were r e q u i r e d  by i ts  f a i l u r e  t o  r e c e i v e  
u n c o n d i t i o n a l  o f f e r s  u n t i l  t h e  r e c e i p t  o f  t h e  t h i r d  best 
and f i n a l  o f f e r s  and i ts  r e a l i z a t i o n  t h a t  some so l i c i t a -  
t i o n  p r o v i s i o n s  which were i n h i b i t i n g  c o m p e t i t i o n  were not 

I 
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v i t a l  to  its needs.  
more t h a n  CMI by t h e s e  a c t i o n s  is i r r e l e v a n t  because  t h e r e  
is no e v i d e n c e  t h a t  t h e y  were t a k e n  f o r  any  r e a s o n  o t h e r  
t h a n  t o  promote c o m p e t i t i o n  by r e s t a t i n g  t h e  a g e n c y ' s  
minimum needs  more a c c u r a t e l y .  I n t e r n a t i o n a l  Computapr in t  
Corporation, B-207466, November 15,g282-2 CPD 4 4 6 7  

show t h a t  a n  a u c t i o n ,  w i t h i n  t h e  meaning o f  Defense A c q u i -  
s i t i o n  R e g u l a t i o n  ( D A R )  § 3-805.3(c) ,  h a s  t a k e n  p l a c e .  
M u l t i p l e  c a l l s  f o r  best and f i n a l  o f f e r s  do  n o t  automati- 
c a l l y  create a n  a u c t i o n .  See B e l l  Aerospace Company, 55 
Comp. Gen. 244 ( 1 9 7 5 ) ,  75-f-fPD 168. 

The f a c t  t h a t  IBM migh t  have b e n e f i t e d  

The f a c t u a l  s i t u a t i o n  p r e s e n t e d  h e r e  a l so  d o e s  n o t  

F u r t h e r ,  w e  d o  n o t  agree w i t h  C M I ' s  c o n t e n t i o n  t h a t  
a f t e r  hav ing  e v a l u a t e d  t h e  prompt d e l i v e r y  d i s c o u n t  i n  a l l  
of C M I ' s  p r e v i o u s  o f f e r s  w i t h o u t  o b j e c t i o n ,  t h e  agency 
s h o u l d  have  g i v e n  CMI a n  o p p o r t u n i t y  t o  b i d  on t h e  a g e n c y ' s  
" rea l  d e l i v e r y  r e q u i r e m e n t s "  a f t e r  t h e  t h i r d  b e s t  and f i n a l  
offers. Pe rhaps ,  t h e  agency  s h o u l d  have  ear l ie r  p r e d i c t e d  
t h e  p r o b a b i l i t y  o f  a d e l a y  i n  i t s  needs  f o r  t h e  equipment  
due  t o  t h e  s l i p p a g e  i n  t h e  van i n t e g r a t i o n  s c h e d u l e  b u t ,  a t  
t h e  t i m e  o f  t h e  f i n a l  e v a l u a t i o n s ,  t h e  agency had no reas- 
o n a b l e  g rounds  f o r  b e l i e v i n g  t h a t  t h i s  d i s c o u n t  c o u l d  be 
t aken .  From t h e  record i t  a p p e a r s  t h a t  CMI was aware of 
t h e  d e l a y  o f  t h e  van i n t e g r a t i o n  procurement  and i t  shou ld  
have been aware t h a t  t h e  d i s c o u n t  might  n o t  be e v a l u a t e d .  
C l e a r l y  there was no need f o r  a d d i t i o n a l  b e s t  and f i n a l  
o f fe rs  based  on t h e  real d e l i v e r y  r e q u i r e m e n t s  because 
C M I ' s  o f f e r  p r o v i d e d  a p r i c e  i f  t h e  d i s c o u n t  could be t a k e n  
and a n o t h e r  p r i c e  i f  d e l a y s  made t a k i n g  advan tage  of  t h e  
d i s c o u n t  un rea l i s t i c .  

CMI a lso argues t h a t  t h e  agency  c o u l d  have a c c e p t e d ,  
stored and s h i p p e d  t h e  s y s t e m s  a t  a cost  s u b s t a n t i a l l y  
below t h e  s a v i n g s  it would  have o b t a i n e d  i f  it had a c c e p t e d  
t h e  equipment  on s c h e d u l e  and t a k e n  t h e  d i s c o u n t .  W e  do  
n o t  a g r e e .  C o n s i d e r a t i o n  of CMI's prompt d e l i v e r y  d i s c o u n t  
wou ld  have r equ i r ed  t h e  agency  t o  change its p l a n s ,  locate 
a p p r o p r i a t e  s t o r a g e  and t r a n s p o r t a t i o n ,  d e t e r m i n e  t h e  
a t t e n d a n t  costs  and e v a l u a t e  t h e  r i s k s .  Thus,  a t  t h e  t i m e  
of t h e  e v a l u a t i o n ,  t h e  n e t  s a v i n g s  to  be o b t a i n e d  by t a k i n g  
t h e  d i s c o u n t  and t h e  u l t i m a t e  cos t  and r i s k  to t h e  Govern- 
ment were u n c e r t a i n .  I n  o u r  view, t h e  Government w a s  n o t  
r e q u i r e d  t o  assume t h e s e  r i s k s .  
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CMI also c o n t e n d s  t h a t  t h e  agency  had no  r e a s o n a b l e  
basis f o r  i ts b e l i e f  t h a t  CMI may n o t  have unde r s tood  t h e  
e x t e n t  of  t h e  l i q u i d a t e d  damages p r o v i s i o n  and s u s p e c t s  
t h a t  t h e  agency c o n t r i v e d  t h i s  r e a s o n  as  a d d i t i o n a l  s u p p o r t  
for  r e l a x i n g  t h e  p r o v i s i o n  t o  meet IBM's o b j e c t i o n s .  

A f t e r  IBM's o b j e c t i o n s ,  t h e  u s i n g  agency prepared a n  
a n a l y s i s  of t h e  i n i t i a l  l i q u i d a t e d  damage clause and con- 
c l u d e d  t h a t  it was r e a s o n a b l e  i n  view o f  t h e  damages which 
c o u l d  be a n t i c i p a t e d  i f  d e l i v e r y  o f  t h e  equipment  was 
de layed .  N e v e r t h e l e s s ,  t h e  c o n t r a c t i n g  o f f i c e r  decreased 
t h e  maximum l i q u i d a t e d  damages exposure  t o  $1 ,000  p e r  day ,  
b e l i e v i n g  t h a t  t h e  $14,000 per day  i n  damages would be 
viewed as  a n  u n e n f o r c e a b l e  p e n a l t y  under  DAR S 1-310. 

W e  b e l i e v e  t h a t  t h e  agency had ample g rounds  f o r  
r e v i s i n g  t h i s  p r o v i s i o n  i n  s p i t e  of t h e  a n a l y s i s  and 
r e g a r d l e s s  o f  whether  CNI under s tood  it. The a n a l y s i s  
assumed comple te  i n a c t i v i t y  on t h e  p a r t  o f  a l l  p e r s o n n e l  to  
be a s s i g n e d  t o  t h e  sys t ems  i f  t h e  sys t ems  were d e l a y e d  and 
t h a t  a l l  coinponents  and items o f  s o f t w a r e  would resu l t  i n  
equal damages to  t h e  Government i f  any of them were d e l i v -  
ered la te .  The a n a l y s i s  c o n t a i n s  no i n d i c a t i o n  a s  t o  what 
t h e  agency c o u l d  do t o  m i t i g a t e  i t s  damages i n  case of l a t e  
d e l i v e r y ,  Moreover,  t h e  i n i t i a l  p r o v i s i o n  p r e s e n t e d  a 
to ta l  r i s k  exposure which  would exceed t h e  c o n t r a c t  p r i c e  
by 3.5 times and may t h e r e f o r e  have been unenfo rceab le .  
- See 11 Comp. Gen, 384 (1932); All i s -Chalmers  .----- Manufac tur inq  
Company, I B C A  N o .  796-8-69, 70-1 BCA 8279. 

W e  a lso f i n d  no  bas i s  t o  s u p p o r t  CMI's s p e c u l a t i o n  
t h a t  t h e  IBM s u r c h a r g e s  may have been e v a l u a t e d  improper ly .  
CMI c a n t e n d s  t h a t  a correct e v a l u a t i o n  would have r e s u l t e d  
i n  IBM's p r i c e  b e i n g  $93,852.20 h i g h e r  than  C M I ' s  p r i c e  i f  
CNI's prompt d e l i v e r y  d i s c o u n t  had been i n c l u d e d .  However, 
a s  our d i s c u s s i o n  i n d i c a t e s ,  it was p r o p e r  f o r  t h e  agency 
n o t  t o  e v a l u a t e  t h e  prompt d e l i v e r y  d i s c o u n t  and t h e  record 
shows t h a t  t h e  s u r c h a r g e s  i n  IBM's bes t  and f i n a l  o f f e r  
were ca lcu la ted  c o r r e c t l y .  

The p r o t e s t  is d e n i e d .  

Jd;,ccLvL 
l l e r  General 

of t h e  Uni ted  S t a t e s  
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